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§ 340.401

Subpart C—[Reserved]

Subpart D—Regulatory  Require-
: ments—Seasonal, On-Call, and
: Intermittent Employment

SR

Tt

AuTHORITY: 5 U.S.C. 3301, 3302.

Source: 49 FR 17722, Apr. 25, 1984, unless
otherwise noted.

e w1

§340.401 Definitions.

(a) Seasonal employment means an-
nually recurring periods of work of
less than 12 months each year. Sea-
sonal employees are placed in non-
duty/nonpay status and recalled to
duty in accordance with preestab-
lished conditions of employment.

(b) On-call employment means re-
curring periods of work on an as
needed basis during periods of heavy
workload with an expected cumulative

! service period of at least six months in

| pay status each year. On-call employ-

! ees work regularly scheduled tours of

‘ duty while in pay status and are
placed in nonduty/nonpay status and
recalled to duty in accordance with
preestablished conditions of employ-
ment. On-call employees move into
the agency’s year-round work force as
vacancies occur.

(c) Intermittent employment means
employment without a regularly
scheduled tour of duty.

§340.402 Appropriate use.

Agencies are authorized to employ
seasonal, on-call, and intermittent per-
sonnel serving under career or career-
conditional appointments in accord-
ance with procedures published in
\ Federal Personnel Manual (FPM)
' Chapter 340, Other Than Full-Time

Career Employment (Part-time, Sea-
sonal, On-Call and Intermittent). Pro-
cedures governing employment of indi-
vidual’'s appointed under other au-
thorities are contained in other appro-
priate chapters of the FPM.
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PART 351—REDUCTION IN FORCE

Subpart A—[Reserved]

Subpart B—General Provisions

Sec.

351.201
351.202
351.203
351.204
351.205

Use of regulations.
Coverage.

Definitions.
Responsibility of agency.
Authority of OPM.

Subpart C—Transfer of Function

351.301 Applicability.
351.302 Transfer of employees.
351.303 Identification of

transferring function.

T

positions with é.;

RS

Subpart D—Scope of Competition

351.401
351.402
351.403

Determining retention standing. :
Competitive area. o
Competitive level. o
351.404 Retention register. o
351.405 Employees demoted because
acceptable performance.

Subpart E—Retention Standing

351.501 Order of retention—competitive:
service.

351.502 Order of retention—excepted serv-
ice.

351.503

351.504

351.505

351.506
ing.

Length of service.

Credit for performance.

Records. :
Effective date of retention stand-

Subpart F—Release From Competitive Level

351.601 Order of release from competitive
Level. .

351.602 Prohibitions.
351.603 Actions subsequent to release from
competitive level. !
351.604 Use of furlough.
351.605 Liquidation provisions.
351.606 Mandatory exceptions.
351.607 Permissive continuing exceptions. :
351.608 Permissive temporary exceptions. -] )

o

Subpart G—Assignment Rights (Bump and o

Retreat)

351.701 Assignment
ment.

351.702 Qualifications for assignment.

351.703 Exception to qualifications.

351.704 Rights and prohibitions. s

351.705 Administrative assignment.

involving  displace:
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Subpart H—Notice to Employe

4 5i.801 Notice period. . -
851.802 General and specific notice
"451.803 Content of notice. .
“351.804 Notice concerning cons
for reemployment. .

'351.805 Expiration of notice.
351.806 New notice required. .
"351.807 Status during notice perio

Subpart I—Appeals and Corrective

,3513)01 Appealg.
"351.902 Correction by agency.

vSubpurt J—Reemployment Priorif*

51.1001 Establishment and mair

of the reemployment priority lis
51.1002 Persons covered. |
351.1003 Employee eligibility. }
351.1004 Duration of eligibility.
351.1005 Operation of the list in A
;. overseas. |
AvrHoRrITY: 5 U.S.C. 1302, 350
§351.1005 also issued under 5 U.S.C.

Source: 51 FR 319, Jan. 3, 198¢
therwise noted.

Subpart A—[Reserved]

Subpart B—General Provisi

8 351.201 Use of regulations.

.- (a)(1) Each agency is respons
determining the categories
which positions are required,
they are to be located, and whe
are to be filled, abolished, or v
This includes determining whe:
is a surplus of employees at a ]
ar location in a particular
work.
:¢.(2) Each agency shall follc
_bart when it releases a compet
ployee from his or her com
level by furlough for more t
days, separation, demotion, o
lenment  requiring  displas
When the release is required |
of lack of work; shortage of fu
Sufficient personnel ceiling; re
Zation; the exercise of reempl
rghts or restoration rights; or
Ication of an employee’s posit
_erosion of duties when such
I' take effect after an ager
fortally announced a reduc
fQX‘CG‘ in the employee’s com
area and when the reduction i
. Will take effect within 180 days.
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§ 351.202
Subpart H—Notice to Employee (b) This part does not require an
N FORCE 351.801 Notice period. agency to fill a vacant position. How-
351.802 General and specific notices. g;ller, Whgnfa{ﬂ ageancy, att:ts dlscret;on,
] 351.803 Content of notice. ooses to a vacancy by an employ-
351.804 Notice concerning consideration ee who has been reached for release
ions for reemployment. ] from a competitive level for one of the
ggi-ggg Sﬁg‘;ﬁ;‘; gg;&?gg- reasons in paragraph (a)(2) of this sec.
351:807 Status during notice period. tl(()g)’ g::hp :gerslf:lslilsbree ng(l)lowg;i. f
nsible for as-
| Subpart I—Appeals and Corrective Action §ring that the provisions in this part
' are uniformly and consistently applied
g " 351.901 Appeals. : B
g 351.902 Correction by agency. ln(?i?s;\gn:ngsli;c;ﬁ)&inéogcs‘ dmini
‘ orized to adminis-
ction Subpart J—Reemployment Priority List ter foreign national employee pro-
351.1001 Establishment and maintenance Sro/S Under section 408 of the For-
PR s €ign Service Act of 1980 (22 U.s.C.
of the reemployment priority list. : A
s with g 351.1002 Persons covered. 3968) may Include special blans for re-
351.1003 Employee eligibility. duction in force in its foreign national
. : 351.1004 Duration of eligibility. employee programs. In these special
ition 351.1005 Operation of the list in Alaska or plans an agency may give effect to the
al AOVEfse”S- 5 USC. 1302, 3502, 3503 labor laws and practices of the locality
anding. UTHORITY: | -S.C. , , » of employment by supplementing the
§ 351.1005 also issued under 5 U.S.C. 3315. selection factors in Subparts D and E
Source: 51 FR 319, Jan. 3, 1986, unless of this part to the extent consistent
use of un. otherwise noted. with the public interest, Subpart I of
this part does not apply to actions
Subpart A—[Reserved] taken under the special plans author.
ng ized by this paragraph.
. Subpart B—General Provisions
ompetitive § 351.202 Coverage.
pted serv. §351.201 Use of regulations. . (@) Employees covered. Except as
(a.)(l)' Each agency is responsible for provided in paragraph (b) of this sec-
df;lt.exilmmm_gt‘ the categoriiesd wiltlhin tion, this l:xl)lart applies to each civilian i
Wwhich positions are require » where employee in: '
they are to be located, and when they (1) The executive branch of the Fed- ’
on stand- are to be filled, abolished, or vacated. eral Government: and
This includes determining when there (2) Those parts of the Federal Gov- ‘
ve Level ;S a ?urptl}ls ofhfmploy ¢es at a particu-  ernment outside the executive branch ’ 5
;rrkoca lon & particular line of ypion are subject by statute to com-
mpetitive ‘(’2) . Each hall foll thi petitive service requirements or are de-
achi agency sha ollow IS termined by the appropriate legisla- "
bart when it releases a competing em- tive or judicial administrative body to i
*ase from bloyee from his or her competitive i
be covered hereunder. Coverage in-
level by furlough for more than 30 ot : [
- s cludes administrative law Jjudges fi
days, separation, demotion, or reas- except as modified by Part 930 of this i
signment requiring displacement, cha ngr y !
) when the release is required because bter. ! ) !
*ptions. of lack of work; shortage of funds; in- (b) Employees excluded. T,hls part f
ptions. sufficient personnel ceiling; reorganj- does not apply to an employ ee. d
zation; the exercise of reemployment - (1) In a position in the Senior Execu- i
"p and rights or restoration rights; or reclassi. tive Service: or ] ) ) ]
fication of an employee’s position die (2) Whose appointment is required
displace- to erosion of duties when such action by Congress to be confirmed by, or
will take effect after an agency has made with the advice and consent of,
nt. formally announced a reduction in the United States Senate, except a
. force in the employee’s competitive postmaster.,
area and when the reduction in force (¢) Actions excluded. This part does
will take effect within 180 days. not apply to:
163
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§ 351.203 S CFR Ch. | (1-1-88 Ediﬁon)
(1) The termination of a temporary poses. It includes any bopulatiop
or term promotion or the return of an center (or two or more neighboring
employee to the position held before ones) and the surrounding localities ip
the temporary or term promotion or which people live and can reasonably
to one of equivalent grade and pay. be expected to travel back and forth
(2) A change to lower grade based on daily to their usual employment,
the reclassification of an employee’s “Reorganization” means the
position due to the application of new 1 liminati dditi ;
classification standards or the correc- trpned elimination, dition, or redis.

f Syadld tribution of functions or duties in an
tion of a classification error. organization

(3) A change to lower grade based on ‘%R t ti te”
reclassification of an employee’s posi- cbresentative rate” means the

. . - fourth step of the grade for a Dbosition
tion due to erosion of duties, except .
that this exclusion does not apply to subJegt to the General thedule, the
such reclassification actions that wil] Prevailing rate for a position under a
take effect after an agency has formal. Wage-board or similar wage-determin-
ly announced a reduction in force in ing procedure, and for other bositions,
the employee’s competitive area and the rate designated by the agency as
when the reduction in force will take TIeéPresentative of the position, Em-
effect within 180 days. This exception Ployees covered by the Performance
ends at the completion of the reduc. =~ Management and Recognition System
tion in force. are General Schedule employees for
(4) The change of an employee from Durposes of determining representa-
regular to substitute in the same pay tive rate,
level in the U.S. Postal Service field “Transfer of function” means the
service, transfer of the performance of a con-
(5) The release from a competitive tinuing function from one competitive

level of a National Guard technician ares and its addition to one or more
under section 709 of title 32, United other competitive areas, except when
States Code.

the function involved is virtually iden-

(6) Placement of an employee serv- tical to functions already being per-

ing on an intermittent, part-time, on- formed in the other competitive

call, or seasonal basis in a nonpay and area(s) affected; or the movement of

nonduty status in accordance with the competitive area in which the
conditions established at time of ap-

r function is performed to another com-
pointment. muting area.
8351.203 Definitions. § 351.204 Responsibility of agency.

In this part:

by . Each agency covered by this part is
Ann}’la.l P erformance . Rating of responsible for following and applying

Record” means an official perform- 4 0 regulations in this part when the

ance rating under a performance 3P~ agency determines that a reduction

praisal system approved by OPM in force is necessary

accordance with 5 U.S.C., chapter 43; :

or for an agency not subject to chap. §351.205 Authority of OPM.

ter 43, an official performance rating .

as provided for in the agency's ap- The Office of‘ Personnel Manage-

praisal system. ment may establish further guidance
“Competing employee” means an and instructions for the planning,

employee in tenure group I, II, or III. Dreparation, conduct, and review of re-
“Days” means calendar days. ductions in force through the Federal
“Function” means all or a clearly Personnel Manual system. OPM may

identifiable segment of an agency’s e€xamine an agency’s prepatrations for

mission (including all integral parts of reduction in force at any stage. When

that mission), regardless of how it is OPM finds that an agency’s prepara-

performed. tions are contrary to the express pro-
“Local commuting area” means the visions or to the spirit and intent of

geographic area that usually consti- these regulations or that they would

tutes one area for employment pur- result in violation of employee rights
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or equities, OPM may require appro-
priate corrective action.

Subpart C—Transfer of Function

SOURCE: 52 ¥R 10024, Mar. 30, 1987, unless
otherwise noted,

§351.301 Applicability.

This subpart is applicable when the
work of one or more employees is
moved from one competitive area to
another as a transfer of function re-
gardless of whether or not the move-
ment is made under authority of a
statute, Executive order, reorganiza-
tion plan, or other authority.

§351.302 Transfer of employees,

(a) Before a reduction in force is
made in connection with the transfer
of any or all of the functions of a com-
petitive area to another continuing
competitive area, each competing em-
ployee in a position identified with the
transferring function or functions
shall be transferred to the continuing
competitive area without any change
in the tenure of his or her employ-
ment.

(b) An employee whose position is
transferred under this subpart solely
for liquidation, and who is not identi-
fied with an operating function specif-
ically authorized at the time of trans-
fer to continue in operation more than
60 days, is not a competing employee
for other positions in the competitive
area gaining the function.

(¢) Regardless of an employee’s per-
sonal preference, an employee has no
right to transfer with his or her func-
tion, unless the alternative in the com-
petitive area losing the function is sep-
aration or demotion.

(d) Except as permitted in para-
graph (e) of this section, the losing
competitive area must use the adverse
action procedures found in 5 CFR Part
752 if it chooses to separate an em-
bloyee who declines to transfer with
his or her function.

(e) The losing competitive area may,
at its discretion, include employees
who decline to transfer with their
function as part of a concurrent reduc-
tion in force.
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§ 351.303

§351.303 Identification of positions with a
transferring function.

(a) The competitive area losing the
function is responsible for identifying
the positions of competing employees
with the transferring function. Two
methods are provided to identify em-

- ployees with the transferring function:

(1) Identification Method One; and

(2) Identification Method Two.

"(b) Identification Method One must
e used to identify each position to
which it is applicable, Identification
Method Two is used only to identify
positions to which Identification
Method One is not, applicable.

(¢) Under Identification Method
One, a competing employee is identi-
fied with a, transferring function if—

(1) The employee performs the func-
tion during at least half of his or her
work time; or

(2) Regardless of the amount of time
the employee performs the function
during his or her work time, the func-
tion performed by the employee in-
cludes the duties controlling his or her
grade or rate of pay.

(d) Identification Method Two is ap-
blicable to employees who perform the
function during less than half of their
work time and are not otherwise cov-
ered by Identification Method One.
Under Identification Method Two, the
losing competitive area must identify
the number of positions it needed to
perform the transferring function. To
determine which employees are identi-
fied for transfer, the losing competi-
tive area must establish a retention
register in accordance with this part
that includes the name of each com-
peting employee who performed the
function. Competing employees listed
on the retention register are identified
for transfer in the inverse order of
their retention standing. If for any re-
tention register this procedure would
result in the separation or demotion
by reduction in force at the losing
competitive area of any employee with
higher retention standing, the losing
competitive area must identify com-
peting employees on that register for
transfer in the order of their retention
standing. )

(e)(1) The competitive area losing
the function may permit other em-
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§ 351.401

ployees to volunteer for transfer with
the function in place of employees
identified under Identification Method
One or Identification Method Two.
However, the competitive area may
permit these other employees to vol-
unteer for transfer only if no compet-
ing employee who is identified for
transfer under Identification Method
One or Identification Method Two is
separated or demoted solely because a
volunteer transferred in place of him
or her to the competitive area that is
gaining the function.

(2) If the total number of employees
who volunteer for transfer exceeds the
total number of employees required to
perform the function in the competi-
tive area that is gaining the function,
the losing competitive area may give
preference to the volunteers with the
highest retention standing, or make
selections based on other appropriate
criteria.

Subpart D—Scope of Competition

§351.401 Determining retention standing.

Each agency shall determine the re-
tention standing of each competing
employee on the basis of the factors in
this subpart and in Subpart E of this
part.

§ 351.402 Competitive area.

(a) Each agency shall establish com-
petitive areas in which employees com-
pete for retention under this part.

(b) A competitive area may consist
of all or part of an agency. The mini-
mum competitive area in the depart-
mental service is a bureau, major com-
mand, directorate or other equivalent
major subdivision of an agency within
the local commuting area. In the field,
the minimum competitive area is an
activity under separate administration
within the local commuting area. A
competitive area must be defined
solely in terms of an agency’s organi-
zational unit(s) and geographical loca-
tion, and it must include all employees
within the competitive area so defined.

(c) When a competitive area will be
in effect less than 90 days prior to the
effective date of a reduction in force, a
description of the competitive area
shall be submitted to the OPM for ap-
proval in advance of the reduction in

Declassified and Approved For Release 2012/10/19 : CIA-RDP90-00530R000400680006-3
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force. Descriptions of all competitive
areas must be made readily available
for review.

§351.403 Competitive level.

(a) Each agency shall establish com-
petitive levels consisting of all posi-
tions in a competitive area which are
in the same grade (or occupational
level) and classification series and
which are similar enough in duties,
qualification requirements, pay sched-
ules, and working conditions so that
the incumbent of one position could
successfully perform the critical ele-
ments of any other position upon
entry into it, without any loss of pro-
ductivity beyond that normally ex-
pected in the orientation of any new
but fully qualified employee. Sex may
not be the basis for assigning a posi-
tion to a competitive level, except for a
position which OPM has determined
certification of eligibles by sex is justi-
fied.

(b) Each agency shall establish sepa-
rate competitive levels according to
the following categories: ,

(1) By service. Separate levels shall
be established for positions in the
competitive service and in the except-
ed service.

(2) By appointment authority. Sepa-
rate levels shall be established for ex-
cepted service positions filled under
different appointment authorities.

(3) By pay schedule. Separate levels
shall be established for positions
under different pay schedules.

(4) By work schedule. Separate levels
shall be established for positions filled
on a full-time, part-time, intermittent,
seasonal, or on-call basis. No distinc-
tion may be made among employees in
the competitive level on the basis of
the number of hours or weeks sched-
uled to be worked.

(5) By supervisory or nonsupervisory
status. Separate levels shall be estab-
lished for positions filled hy a supervi-
sor or management official as defined
in 5 U.S.C. 7103(a)(10) and (11), except
that a probationary period required by
Subpart I of Part 315 of this chapter
for initial appointment to a superviso-
ry or managerial position is not a basis
for establishing a separate competitive
level.

166
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(6) By trainee status, Separate levels
shall be established for positions filled
'by an employee in a formally designat-
ed trainee or developmental program
having all of the characteristics cov-
ered in § 351.702(eX(1) through (e)4)

of this part.

§351.404 Retention register.

(a) When a competing employee is to
be released from g competitive level
under this part, the agency shall es-
tablish a separate retention register
for that competitive level. The reten-
tion register is prepared from the cur-
rent retention records of employees.
Except for an employee on military
duty with a restoration right, the
agency shall enter on the retention
register, in the order of retention
standing, the name of each competing
employee who is:

(1) In the competitive level;

(2) Temporarily bromoted from the
competitive level by temporary or
term promotion; or

(3) Detailed from the competitive
level under 5 U.S.C. 3341 or other ap- -
propriate authority.

(b)(1) The name of each employee
serving under a time limited appoint-
ment or promotion to a position in a
competitive level shall be entered on a
list apart from the retention register
for that competitive level, along with
the expiration date of the action.

(2) The agency shall list, at the
bottom of the list prepared under
paragraph (b)(1) of this section, the

name of each employee in the com-
petitive level with a written decision
under Part 432 of this chapter to
remove him or her because of unac-

ceptable (Level 1) or equivalent per-
formance.

§ 351.405 Employees demoted because of
unacceptable performance.

An employee who has received g
written decision under Part 432 of this
chapter to demote him or her because
of unacceptable (Level 1) or equivalent
performance competes under this part,
from the position to which he or she
will be or has been demoted,

§ 351.501

Subpart E—Retention Standing

§351.501 Order of retenti

on—competitive
service.

(a) Competing employees shall be
classified on a retention register on
the basis of their tenure of employ-
ment, veteran preference, length of
service, and performance in descend-
ing order as follows:

(1) By tenure group I, group I1,

group III; and .

(2) Within each group by veteran
preference subgroup AD, subgroup A,
subgroup B; and

(3) Within each subgroup by years
of service as augmented by credit for
performance under §351.504, begin-
ning with the earliest service date.

(b) Groups are defined as follows:

(1) Group I includes each career em-
ployee who is not serving a probation-
ary period. (A supervisory or manage-
rial employee serving g probationary
period required by Subpart I of Part
315 of this title is in group I if the em-
Ployee is otherwise eligible to be in-
cluded in this group.)

(2) Group II includes each career-
conditional employee and each em-
ployee serving a probationary period
under Subpart H of Part 315 of this
chapter. (A supervisory or managerial
employee serving g probationary
period required by Subpart I of Part
315 of this chapter is in group II if
that employee has not completed a
probationary period under Subpart H
of Part 315 of this chapter).

(3) Group III includes all employees
serving under indefinite appointment,
temporary appointment pending es-
tablishment of register, status quo ap-
pointment, and any other nonstatus
nontemporary appointment.

(c) Subgroups are defined as follows:

(1) Subgroup AD includes each pref-
€rence eligible employee who has a
compensable service-connected disabil-
ity of 30 percent or more.

(2) Subgroup A includes each prefer-
ence eligible employee not included in
subgroup AD.

(3) Subgroup B includes each non-
preference eligible employee.

(d) A retired member of a2 uniformed
service is considered a preference eligi-
ble under this part only if the member
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§ 351.502

meets at least one of the conditions of
the following paragraphs (d)1), (2), or
(3) of this section, except as limited by
paragraph (d)4) or (d)(5):

(1) The employee’s military retire-
ment is based on disability that either:

(i) Resulted from injury or disease
received in the line of duty as a direct
result of armed conflict; or

(ii) Was caused by an instrumentali-
ty of war incurred in the line of duty
during a period of war as defined by
sections 101 and 301 of title 38, United
States Code.

(2) The employee’s retired pay from
a uniformed service is not based upon
20 or more years of full-time active
service, regardless of when performed
but not including periods of active
duty for training.

(3) The employee has been continu-
ously employed in a position covered
by this part since November 30, 1964,
without a break in service of more
than 30 days.

(4) An employee retired at the rank
of major or above (or equivalent) is
considered a preference eligible under
this part if such employee is a disabled
veteran as defined in section 2108(2) of
title 5, United States Code, and meets
one of the conditions covered in para-
graph (d)(1), (2), or (3) of this section.

(8) An employee who is eligible for
retired pay under chapter 67 of title
10, United States Code, and who re-
tired at the rank of major or above (or
equivalent) is considered a preference
eligible under this part at age 60, only
if such employee is a disabled veteran
as defined in section 2108(2) of title 5,
United States Code.

§ 351.502 Order of retention—excepted
service.

Competing employees in the except-
ed service shall be classified on reten-
tion registers in a way that corre-
sponds to that under § 351.501 for em-
ployees in the competitive service
having similar tenure of employment,
veteran preference and performance
ratings except that an employee who
completes 1 year of current continu-
ous excepted service under a tempo-
rary appointment is in tenure group
II1.
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§351.503 Length of service.

(a) Each agency shall establish a
service date for each competing em-
ployee.

(b) An employee’s service date is
whichever of the following dates re-
flects the employee’s creditable serv-
ice:

(1) The date the employee entered
on duty, when he or she has no previ-
ous creditable service;

(2) The date obtained by subtracting
the employee’s total creditable previ-
ous service from the date he or she
last entered on duty: or

(3) The date obtained by subtracting
from the date in paragraph (b)(1) or
(b)(2) of this section, the service equiv-
alent allowed for performance ratings
under § 351.504.

(c) An employee who is a retired
member of a uniformed service is enti-
tled to credit under this part for:

(1) The length of time in active serv-
ice in the armed forces during a war,
or in a campaign or expedition for
which a campaign badge has been au-
thorized; or

(2) The total length of time in active
service in the armed forces if the em-
ployee is considered a preference eligi-
ble under § 351.501(d) of this part.

(d) Each agency shall adjust the
service date for each employee to
withhold credit for noncreditable
time.

§351.504 Credit for performance.

(a) Annual performance ratings of
record of outstanding (Level 5), ex-
ceeds fully successful (Level 4), fully
successful (Level 3), minimally success-
ful (Level 2), and unacceptable (Level
1), or equivalent, are those ratings es-
tablished under Part 430 of this chap-
ter.

(b) An employee’s entitlement to ad-
ditional service credit for performance
under this subpart shall be based on
the employee’s last three annual per-
formance ratings of record received
during the 3-year period prior to the
date of issuance of specific reduction-
in-force notices. ¥

(c) Service credit for employees who
do not have three actual annual per-
formance ratings of record during the
3-year period prior to the date of issu-
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ance of specific reduction-in-force no-

tices shall be determined as follows:

(1) An employee who has not re-
ceived an annual performance rating
of record shall receive credit for per-
formance on the basis of three as-
sumed ratings of fully successful
(Level 3) or equivalent.

(2) An employee who has received at
least one but fewer than three previ-
ous annual performance ratings of
record shall receive credit for perform-
ance on the basis of the actual
rating(s) received and of one, or two,
assumed rating(s) of fully successful
(Level 3) or equivalent, whichever is
needed to credit the employee with
three ratings.

(d) The additional service credit an
employee for performance under this
subpart shall be expressed in addition-
al years of service and shall consist of
the mathematical average (rounded in
the case of a fraction to the next
higher whole number) of the employ-
ee’s last three (actual and/or assumed)
annual performance ratings of record
computed on the following basis:

(1) Twenty additional years of sery-
ice for each performance rating of out-
standing (Level 5) or equivalent;

(2) Sixteen additional years of serv-
ice for each performance rating of ex-
ceeds fully successful (Level 4) or
equivalent; or

(3) Twelve additional years of service
for each performance rating of fully
successful (Level 3) or equivalent.

(e) The current annual performance
rating of record shall be the last
annual rating except that:

(1) An employee who has received an
improved rating following an opportu-
nity to demonstrate acceptable per-
formance as provided in Part 432 of
this chapter shall have the improved
rating considered as the current
annual performance rating of record;
and

(2) An employee’s current annual
perfomance rating of record shall be
presumed to be fully successful when
the employee had been demoted or re-
assigned under Part 432 of this chap-
ter because of unacceptable perform-
ance and as of the date of issuance of
Specific reduction-in-force notices has
not received a rating for performance
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in the position to which demoted or

reassigned.

§351.505 Records.

Each agency shall maintain the cur-
rent correct records needed to deter-
mine the retention standing of its
compeling  employees. The agency
shall allow the inspection of its reten-
tion registers and related records by:

(a) A representative of OPM; and

(b) An employee of the agency to
the extent that the registers and
records have a bearing on a specific
action taken, or to be taken, against
the employee.

The agency shall breserve intact all
registers and records relating to an
employee for at least 1 year from the

date the employee is issued a specific
notice.

§351.506 Effective date of retention stand-
ing.

Except for applying the perform-
ance factor as provided in § 351.504:

(a) The retention standing of each
employee released from g competitive
level in the order prescribed in
§ 351.601 is determined as of the date
the employee is so released.

(b) The retention standing of each
employee temporarily retained in a
competitive level under § 351.608 is de-
termined as of the date the employee
would have been released from the
competitive level had temporary reten-
tion action under § 351.608 not been
taken. The retention standing of each
employee so retained remains fixed
until the completion of the reduction-
in-force action which resulted in the
temporary retention.

(¢c) When an agency discovers an
error in the determination of an em-
ployee’s retention standing, it shall
correct the error and adjust any erro-
neous reduction-in-force action to
accord with the employee’s proper re-
tention standing as of the effective
date established by this section.
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Subpart F—Release From Competitive
Level

§351.601 Order of release from competi-
tive level.

(a) Each agency shall select compet-
ing employees for release from a com-
petitive level under this part in the in-
verse order of retention standing, be-
ginning with the employee with the
lowest retention standing on the re-
tention register. An agency may not
release a competing employee from a
competitive level while retaining in
that level an employee with lower re-
tention standing except:

(1) As required under § 351.606 when
an employee is retained under a man-
datory exception or under § 351.806
when an employee is entitled to a new
written notice of reduction in force; or

(2) As permitted under §351.607
when an employee is retained under a
permissive continuing exception or
under § 351.608 when an employee is
retained under a permissive temporary
exception.

(b) When employees in the same re-
tention subgroup have identical serv-
ice dates and are tied for release from
a competitive level, the agency may
select any tied employee for release.

§351.602 Prohibitions.

An agency may not release a compet-
ing employee from a competitive level
while retaining in that level an em-
ployee with:

(a) A specifically limited temporary
appointment;

(b) A specifically limited temporary
or term promotion;

(c) A written decision under Part 432
of this chapter of removal or demotion
from the competitive level because of
unacceptable performance.

§351.603 Actions subsequent to release
from competitive level.

An employee reached for release
from a competitive level shall be of-
fered assignment to another position
in accordance with Subpart G of this
part. If the employee accepts, the em-
ployee shall be assigned to the posi-
tion offered. If the employee has no
assignment right or does not accept an
offer under Subpart G, the employee
shall be furloughed or separated.
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§ 351.604 Use of furlough.

(a) An agency may furlough a com-
peting employee only when it intends
within 1 year to recall the employee to
duty in the position from which fur-
loughed.

(b) An agency may not separate a
competing employee under this part
while an employee with lower reten-
tion standing in the same competitive
level is on furlough.

(¢) An agency may not furlough a
competing employee for more than 1
year.

(d) When an agency recalls employ-
ees to duty in the competitive leve]
from which furloughed, it shall recall
them in the order of their retention
standing, beginning with highest
standing employee.

§ 351.605 Liquidation provisions.

When an agency will abolish all posi-
tions in a competitive area within 3
months, it shall release employees in
subgroup order but may release them
regardless of retention standing within
a subgroup, except as provided in
§ 351.606. When an agency releases an
employee under this section, the
notice to the employee shall so state
and also shall give the date the ligui-
dation will be completed. An agency
may apply §351.607 and § 351.608 in
liquidation.

§ 351.606 Mandatory exceptions.

(a) When an agency applies § 351.601
or § 351.605, it shall give retention pri-
orities over other employees in the
same subgroup to each group I or II
employee entitled under 38 U.S.C.
2021 or 2024, to retention, for 6
months or 1 year after restoration.

(b) Each agency shall record on the
retention register, for inspection by
each employee, the reasons for any de-
viation from the order of release re-
quired by § 351.601 or § 351.605.

§351.607 Permissive continuing excep-
tions.

An agency may make exception to
the order of release in § 351.601 and to
the action provisions of § 351.603 when
needed to retain an employee on
duties that cannot be taken over
within 90 days and without undue
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interruption to the activity by an em-
ployee with higher retention standing.
The agency shall notify in writing
each higher-standing employee
reached for release from the same
competitive level of the reasons for
the exception.

§351.608 Permissive
_ tions.

(a) An agency may make exception
for not more than 90 days to the order
of release in §351.601 and to the
action provisions of § 351.603 when
needed to retain an employee for 90
days or less after the effective date of
release of a higher-standing employee
from the same competitive level:

(1) To continue an activity without
undue interruption; or

(2) To satisfy a Government, obliga-
tion to the retained employee; or

(3) When the temporary retention of
the lower-standing employee does not
adversely affect the right of any
higher-standing employee who is re-
leased ahead of the Iower-standing em-
ployee. The temporary retention of a
lower-standing employee on sick leave
as a permissive exception may exceed
90 days but may not exceed the date
the employee’s sick leave is exhausted.

(b) When the agency retains an em-

ployee for more than 30 days after the
effective date of release of a higher-
standing employee from the same
competitive level, it shall notify in
writing each higher-standing employ-
€e reached for release of the reasons
for the exception and the date the
lower-standing employee’s retention
will end. When the agency retains a
lower-standing employee, it shall list
opposite the employee’s name on the
retention register the reasons for the
exception and the date this employee’s
retention will end.

temporary excep-

Subpart G—Assignment Rights (Bump
and Retreat)

§ 351.701
ment.

(a) General. When a group I or II
competitive service employee with g
current annual performance rating of
record of minimally successful (Level
2) or equivalent, or higher, is released
from a competitive level, an agency

Assignment involving displace-
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shall offer assignment, rather than
furlough or separate, in acccrdance
with paragraph (b), (¢), and (d) of this
section to another competitive service
position which requires no reduction
or the least possible reduction in rep-
resentative rate. The employee must
be qualified for the offered position
which shall be in the same competitive
area and last at least three months.

(b) Lower subgroup—bumping. A re-
leased employee shall be assigned in
accordance with pbaragraph (a) of this
section and bump to a position that:

(1) Is held by another employee in 3,
lower tenure group or in a lower sub-
group within the same tenure group:
and

(2) Is no more than three grades (or
appropriate grade intervals or equiva-
lent) below the position from which
the employee was released.

(c) Same subgrouphretreating. A re-
leased employee shall be assigned in
accordance with paragraphs (a) and
(d) of this section and retreat to a po-
sition that:

(1) Is held by another employee with
lower retention standing in the same
tenure group and subgroup;

(2) Is not more than three grades (or
appropriate grade intervals or equiva-
lent) below the position from which
the employee was released, except
that for a preference eligible employee
with a compensable service-connected
disability of 30 percent or more the
limit is five grades (or appropriate
grade intervals or equivalent); and

(3) Is the same position, or an essen-
tially identical one, previously held by
the released employee in a Federal
agency.

(d) Limitation. An employee with a
current annual performance rating of
record of minimally successful (Level
2) or equivalent may be assigned
under paragraph (c) of this section
only to a position held by another em-
ployee with a current annual perform-
ance rating of record no higher than
minimally successful (Level 2) or
equivalent.

(e) Pay rates. (1) The determination
of equivalent grade intervals shall be
based on a comparison of representa-
tive rates.

(2) Each employee’s assignment
rights shall be determined on the basis

0063 |
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of the pay rates in effect on the date
of issuance of specific reduction-in-
force notices, except that when it is of-
ficially known on the date of issuance
of notices that new pay rates have
been approved and will become effec-
tive by the effective date of the reduc-
tion in force, assignment rights shall
be determined on the basis of the new
pay rates.

§351.702 Qualifications for assignment.

(a) Except as provided in § 351.703,
an employee is qualified for assign-
ment under § 351.701 if the employee:

(1) Meets the OPM standards and
requirements for the position, includ-
ing any minimum educational require-
ment, and any selective placement fac-
tors established by the agency;

(2) Is physically qualified, with rea-
sonable accommodation where appro-
priate, to perform the duties of the po-
sition;

(3) Meets any special qualifying con-
dition which the OPM has approved
for the position; and

(4) Clearly demonstrates on the
basis of overall background, including
recency of experience, a positive abili-
ty to successfully perform all critical
elements of the specific position upon
entry into it, without undue interrup-
tion to that activity and without any
loss of productivity beyond that nor-
mally expected in the orientation of
any new but fully qualified employee.

(b) The sex of an employee may not
be considered in determining whether
an employee is qualified for a position,
except for positions which OPM has
determined certification of eligibles by
sex is justified.

(c) An employee who is released
from a competitive level during a leave
of absence because of g corpensable
injury may not be denied an assign-
ment right solely because the employ-
ee is not physically qualified for the
duties of the position if the physical
disqualification resulted from the com-
pensable injury. Such an employee
must be afforded appropriate assign-
ment rights subject to recovery as pro-
vided by 5 U.S.C. 8151 and Part 353 of
this chapter.

(d) If an agency determines, on the
basis of evidence before it, that a pref-
erence eligible employee who has a

5 CFR Ch. I (1-1-88 Edition)

compensable service-connected disabil-
ity of 30 percent or more is not able to
fulfill the physical requirements of g
position to which the employee would
otherwise have been assigned under
this part, the agency must notify the
OPM of this determination. At the
same time, the agency must notify the
employee of the reasons for the deter-
mination and of the right to respond,
within 15 days of the notification, to
the OPM which will require the
agency to demonstrate that the notifi-
cation was timely sent to the employ-
ee’s last known address. The OPM
shall make a final determination con-
cerning the physical ability of the em-
ployee to perform the duties of the po-
sition. This determination must be
made before the agency may select
any other person for the position,
When the OPM has completed its
review of the proposed disqualification
on the basis of physical disability, it
must sent its finding to both the
agency and the employee. The agency
must comply with the findings of the
OPM. The functions of the OPM
under this paragraph may not be dele-
gated to an agency.

(e) An agency may formally desig-
nate as a trainee or developmental po-
sition a position in a program with all
of the following characteristics:

(1) The program must have been de-
signed to meet the agency'’s needs and
requirements for the development of
skilled personnel;

(2) The program must have been for-
mally designated, with its provisions
made known to employees and super-
visors;

(3) The program must be develop-
mental by design, offering planned
growth in duties and responsibilities,
and providing advancement in recog-
nized lines of career progression; and

(4) The program must be fully im-
plemented, with the participants
chosen through standard selection
procedures. Tc be considered qualified
for assignment under §351.701 to a
formally designated trainee or devel-
opmental position in a program having
all of the characteristics covered in
paragraphs (eX1), (2), (3), and (4) of
this section, an employee must meet
all of the conditions required for selec-
tion and entry into the program.
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§351.703 Exception to qualifications.

An agency may assign an employee
under §351.201(b) §351.701 without
regard to OPM’s standards and re-
quirements for the position if;

(a) The employee meets any mini-
mum education requirement for the
position; and

(b) The agency determines that the
employee has the capacity, adaptabil-
ity, and special skills needed to satis-
factorily perform the duties and re-
sponsibilities of the position.

§351.704 Rights and prohibitions.

(a)(1) An agency may satisfy an em-
ployee’s right to assignment under
§351.701 by assignment under
§351.201(b) or §351.705 to a position
having a representative rate equal to
that to which he or she would be enti-
tled under § 351.701.

(2) An agency may, at its discretion,
choose to offer a vacant other-than-
full-time position to a full-time em-
ployee or to offer a vacant full-time
position to an other-than-full-time em-
ployee in lieu of separation by reduc-
tion in force.

(b) § 351.701 does not:

(1) Authorize or permit an agency to
assign an employee to a position
having a higher representative rate;

(2) Authorize or permit an agency to
displace a full-time employee by an
other-than-full-time employee, or to
satisfy an other-than-full-time em-
ployee’s right to assignment by assign-
ing the employee to a vacant full-time
position.

(3) Authorize or permit an agency to
displace an other-than-full-time em-
ployee by a full-time employee, or to
satisfy a full-time employee’s right to
assignment by assigning the employee
zo 2 vacant other-than-full-time posi-
ion.

§351.705 Administrative assignment.

(a) An agency may, at its discretion,
adopt provisions which:

(1) Permit a competing employee to
displace an employee with lower reten-
tion standing in the same subgroup
Consistent with §351.701 when the
agency cannot make an equally rea-
Sonable assignment by displacing an
employee in a lower subgroup;
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(2) Permit an employee in subgroup
ITI-AD to displace an employee in sub-
group III-A or III-B, or permit an em-
ployee in subgroup III-A to displace
an employee is subgroup III-B consist-
ent with § 351.701; or

(3) Provide competing employees in
the excepted service with assignment
rights similar to those in § 351.701 and
in paragraphs (a)1) and (2) of this
section.

(b) Provisions adopted by an agency
under paragraph (a) of this section:

(1) Shall be consistent with this
part;

(2) Shall be uniformly and consist-
ently applied in any one reduction in
force;

(3) May not provide for the assign-
ment of an other-than-full-time em-
ployee to a full-time position;

(4) May not provide for the assign-
ment of a full-time employee to an
other-than-full-time position:

(5) May not provide for the assign-
ment of an employee in a competitive
service position to a position in the ex-
cepted service; and

(6) May not provide for the assign-
ment of an employee in an excepted
position to a position in the competi-
tive service.

Subpart H—Notice to Employee

§351.801 Notice period.

(a) Each competing employee select-
ed for release from a competitive level
under this part is entitled to a written
notice at least 30 full days before the
effective date of release. When a gen-
eral notice is supplemented by a spe-
cific notice, an agency may not release
an employee from his or her competi-
tive level until at least 10 days after
the employee’s receipt of the specific
notice.

(b) The notice shall not be issued
more than 90 days before release
except with the prior approval of
OPM.

(c) The notice period begins the day
after the employee receives the notice.

(d) When an agency retains an em-
ployee under §351.606 or § 351.608,
the notice to the employee shall cite
the date on which the retention period
ends as the effective date of the em-
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ployee’s release from the competitive
level.

§351.802 General and specific notices.

When an agency cannot specifically
determine all individual actions at the
start of the notice period, it may issue
general notices which shall later be
supplemented by specific notices. The
combined general and specific notice
periods shall meet the requirements in
§ 351.801, and the combined contents
of the general and specific notices
shall meet the requirements in
§ 351.803.

§ 351.803 Content of notice.

(a) The notice shall state specifically
the action to be taken and its effective
date except as provided in paragraph
(b) of this section; the employee’s com-
petitive area, competitive level, sub-
group, service date, and annual per-
formance ratings of record received
during the last three years; the place
where the employee may inspect the
regulations and records pertinent to
this case; the reasons for retaining a
lower-standing employee in the same
competitive level under §351.607 or
§ 351.608; the information on reem-
ployment rights except as permitted
by § 351.804; and the employee’s right,
as applicable, to grieve under a negoti-
ated grievance procedure or to appeal
to the Merit Systems Protection Board
under the provisions of the Board's
regulations. The agency shall comply
with the provisions of § 1201.21 of this
title.

(b) A general notice shall inform the
employee that action under this part
may be necessary but a specific action
has not yet been determined. The
notice shall state that as soon as the
agency determines what action, if any,
will be taken under this part the em-
ployee will receive specific notice of
the action to be taken. The general
notice shall contain an expiration
date. A general notice may also in-
clude other information specified in
paragraph (a) of this section.

§351.804 Notice concerning consideration
for reemployment.

An employee who receives a specific

notice of separation under this part
must also be given information con-
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cerning the right to reemployment
consideration under the provisions of
Subparts B and C of Part 330 of thig
chapter. This information should be
included in or with the specific reduc.
tion-in-force notice; otherwise, a sepa.
rate supplemental notice covering thig
information must be given to the em.
ployee.

§351.805 Expiration of notice,

(a) An agency may cancel an unex-
pired general notice, or may renew it
for additional periods within the maxi.
mum notice period referred to in
§ 351.801. A general notice expires as
stated therein unless, on or before the
expiration date, the employee receives
a renewal of the general notice or a
specific notice.

(b) A specific notice expires except
when followed by the action specified,
or by action less severe than specified,
in the notice or in an amendment
made to the notice before the agency
takes the action. An agency may not
take action before the effective date in
the specific notice. An' action taken
after the specified date in the specific
notice shall not be ruled invalid for
that reason except when it is chal-
lenged by a higher-standing employee
in the competitive level who is reached
out of order for reduction in force as a
result of the action or when it results
in a notice period longer than the
maximum allowed.

§351.806 New notice required.

An employee is entitled to a new
written notice of at least 30 full days if
the agency decides to take an action
more severe than first specified.

§351.807 Status during notice period.

When possible, the agency shall
retain the employee on active duty
during the notice period. When in an
emergency the agency lacks work or
funds for all or part of the notice
period, it may place the employee on
annual leave with or without his or
her consent, on leave without pay with
his or her consent, or in a nonpay
status without his or her consent.
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§ 351.1005

(2) Declines under this subpart a
nontemporary, competitive position
with a representative rate, and regu-
larly scheduled administrative work-
week, the same as or higher than that
of the position from which the em-
ployee was separated under this part.

§ 351.1005 Operation of the list in Alaska
and overseas.

(a) The name of each group I or
group II employee who receives a
notice of separation under this part
from a competitive position in Alaska
or overseas is entered on the reem-
ployment priority list for the area in
which the position from which sepa-
rated is located, except when:

(1) The employee leaves that area;
or

(2) The agency has a general pro-
gram for rotating employees between
overseas areas and the United States
and the employee’s immediately pre-
ceding overseas services or residence,
combined with prospective overseas
service under available appointments,
exceeds the maximum duration of an
overseas duty tour in the agency’s ro-
tation program.

(b) Upon his or her written request,
the name of an employee who leaves
the area is entered on the agency’s re-
employment priority list for:

(1) The commuting area from which
he or she was employed for Alaskan or
overseas service; or

(2) Another area, except in Alaska or
overseas, that is mutually acceptable
to the employee and the agency.

(¢) In addition to any of the reasons,
as appropriate, in § 351.1004 (b), (¢), or
(d), for deleting an employee’s name
from the reemployment priority list,
the name of an employee is deleted
from an Alaskan or overseas reemploy-
ment priority list when the employee:

(1) Leaves the area covered by that
list; or

(2) Becomes disqualified for overseas
appointment because of his or her pre-
vious service or residence.
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PART 352—REEMPLOYMENT RIGHTS

Subpart A—[Reserved]

Subpart B—Reemployment Rights Based on
Movement Between Executive Agencies
During Emergencies

Sec.

352.201 Letter of Authority.

352.202 Request for Letter of Authority.

352.203 Standards for issuing Letters of
Authority.

352.204 Basic eligibility for reemployment,
rights.

352.205 Appeal of losing agency.

352.205a Authority to return employee to
his or her former or successor agency.

352.205b Authority to return an SES em-
ployee to his or her former or successor
agency.

352.206 Expiration of
rights.

352.207 Exercise or termination of reem-
ployment rights.

352.208 Agency’s obligation to reemploy.

352.209 Employee appeals to the Merit
Systems Protection Board.

reemployment

Subpart C—Detail and Transfer of Federal
Employees to International Organizations

352.301 Purpose.

352.302 Definitions.

352.303 Effective date of equalization al-
lowance.

352.304 International
ered.

352.305 Eligibility for detail.

352.306 Length of details,

352.307 Eligibility for transfer.

352.308 Effecting employment by transfer.

352.309 Retirement, health benefits, and
group life insurance.

352.310 Equalization allowance.

352.311 Reemployment.

352.312 When to apply.

352.313 Failure to reemploy and right of
appeal.

352.314 Consideration for promotion.

organizations cov-

Subpart D—Employment of Presidential Ap-
pointees and Elected Officers by the Inter-
national Atomic Energy Agency

352.401
352.402
352.403
352.404
352.405

Purpose.

Caverage.

Definitions.

Retirement and insurance.
Resumption of Federal service.
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